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Is it necessary to obtain permission from the real-estate transaction authority?

The acquisition of rights to property in Austria — in particular the ac-
quisition of property itself — requires, under certain circumstances, a
so-called “grundverkehrshehdrdliche Genehmigung”, i.e. approval
from the authorities for real-estate transactions. The details of the
rules can vary considerably from federal state to federal state. What is
valid in all federal states is that the lack of such a consent renders the
legal transaction concerned ineffective and so the entry of the
acquirer’s rights in the land register fails. Each prospective buyer,
therefore, is well advised to obtain such compulsory permission if ne-
cessary and not to hand over the purchase price to the contracting
party before clarifying the admissibility of the property transfer. Typi-
cally, one can assume that there is an obligation to obtain permission
for the following legal transactions:

e the acquisition of property for farming and forestry,
e the acquisition of holiday homes,
e the acquisition of real property by foreigners.

Other real-estate transactions are either not affected by the restric-
tions at all or only to a limited extent. The harshest restrictions apply
to foreigners. In principle, every acquisition of real estate in Austria by
a foreigner is subject to authorization, and approval is only granted if
there is special interest in the acquisition — an economic one, for ex-
ample, if it supports the establishment or expansion of a business. The
tough restrictions on real-estate transactions for foreigners have,
however, lost a great deal of importance since Austria’s accession to
the EU. EU citizens and companies from EU member states are put on
a par with Austrian nationals and may therefore acquire rights to pro-
perty under the same conditions as Austrians. The typical Austrian (or
an EU citizen with equal status) who wishes to fulfil his dream of ha-
ving a house or apartment of his own will not have to wrestle with the
real-estate transaction rules for very long. In most Austrian federal
states, it is sufficient if the buyer proves to the land register court that
he is Austrian (EU national), which, for example, can be done by pre-
senting a passport.

A second residence in Kitz

Buying a second home is often a delicate matter — for Austrians and
foreigners alike. In order to prevent homes being sold off completely

in popular holiday resorts such as the area around Kitzbiihel or in the
Salzkammergut region, a few individual federal states provide for re-
strictions governing the acquisition of holiday homes. Such restric-
tions currently exist in Upper Austria, Tyrol, Styria and Burgenland.
They mostly apply to the acquisition of property in certain “restriction
zones”. Second residences are dealt with especially restrictively in
Tyrol, where buying a holiday home is forbidden in the whole (!) fede-
ral state. Exceptions only exist for property which is explicitly purpose-
built as a holiday home.

Transactions for the purpose of evading the law

People have always tried to get round the sometimes tough restric-
tions of real-estate transfers. A typical example is that of a wealthy
investor who uses a trustee as a front man to by a property through
him. Under current judicial decisions, the provisions which would ap-
ply to the legal transaction which is actually intended are undoubtedly
applicable to such transactions for the purpose of evading the law.
Consequently, if an evasion of this sort is revealed, the reversal of the
transaction can subsequently be ordered by the authorities.

Therefore, a sword of Damocles constantly hangs above such evasive
transactions, the constant threat of shattered holiday-home dreams.
Whoever is not lucky enough to have the chance to buy a holiday
home explicitly dedicated to such a purpose, must be very creative
and have nerves of steel to implement an “evasion strategy” success-
fully. However, it would be completely legal, for instance, to move
one’s place of principal residence. Those who are not tied to any par-
ticular location for family or work reasons could register their principal
residence in Kitzbiihel and in so doing acquire property near the
“Streif” legally.

The author express their personal opinion in this article, which may not necessarily correspond to
that of this publication. The article cannot be regarded as a replacement for legal advice.
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Acquisition of property by foreigners - conditions for approval Regulations

For the transaction to have full validity, foreign nationals who wish to
acquire property, the right to build or a personal servitude (such as the
right to use a flat or house) in Vienna need to obtain approval under
the Viennese Acquisition of Property by Foreigners Act. All kinds of
transactions come under these regulations (such as purchase con-
tracts, contracts of donation, agreements for the use of property).

Acquisition of property by foreigners - approval

The person making the application is required to state in the applica-
tion if there is an economic, social or cultural interest in the conclusi-
on of the transaction and the reasons (designated use of the property
acquired).

Social interest

A social interest exists, in particular, if the acquired property serves to
satisfy the applicant’s personal need for accommodation. This also
applies to a gift of a close relative in anticipation of a testamentary
disposition to create accommodation for the applicant.

Economic interest

An economic interest exists especially if the acquired property enab-
les the establishment or expansion of a business or if the intention is
to allow an existing business to be kept due to the acquisition.

Cultural interest

A cultural interest exists if, for instance, a foreign scientist wants to
settle in Austria to do scientific work and to teach. As proof of this,
written statements from institutions such as universities, cultural ins-
titutes or ministries can be requested and enclosed in the application.

People affected

People, who do not have Austrian nationality, are considered as foreig-
ners. Legal persons who have their registered seat abroad and legal
persons with registered seat in Austria who are majority-owned by
foreigners (either the majority shareholder has foreign nationality or
the company with a majority stake has its registered seat abroad) are
also concerned.

Special regulations (negative confirmations)

The following applicants receive a confirmation that, due to legal pro-
visions, they are excluded from the duty to obtain approval under the
Viennese Acquisition of Property by Foreigners Act (negative confir-
mation)

e Natural and legal persons of EU member states

e Natural and legal persons of European Economic Area member
states. These special regulations apply equally to spouses of a
person with EU or EEA citizenship in most cases if the transaction
was concluded jointly. However, consultation with the Referent
responsible is requested.

e Beneficiaries through international treaty obligations (those are
employees of the following institutions): UNO, CTBTO, ICMPD,
UNIDO, OSCE, Joint Vienna Institute, OPEC Fund, WASSENAAR-

ARRANGEMENTS, European Patent Organisation, IAEO/IAEA. The-
se special regulations do not apply to spouses, except for emplo-
yees of the CTBTO.

e Qther: Iranian citizens who are self-employed, Swiss individuals
and legal persons

Application not necessary

e |f spouses appear as joint acquirers and one of the two has Aust-
rian nationality

e \With respect to the acquisition of property justifying condominium
apartments by a home owners’ association (Section 13 of the
Condominium Act 2002 (§ 13 WEG 2002)) and a partner of the
home owners’ association has Austrian nationality

e |f concession of a building on third-party land (movable goods) is
only deposited in court

e With respect to legal transactions mortis causa (acquisition of
property due to a will or “Einantwortungsurkunde”)

e For real estate outside Vienna, the Real-Estate Transaction Act of
each individual federal state applies.

Responsible for the content: public relations (Municipal Department 35)
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